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No. 14,018

11^ THE

United States Court of Appeals

For the Ninth Circuit

In the Matter of

Lloyd A. Fry Roofing Company,

a corporation,

Petitioner,
vs.

National Labor Relations Board,

Respondent.

Y

PETITIONER'S OPENING BRIEF.

JURISDICTION.

By petition filed on September 14, 1953 (R. 67),

Petitioner requests this Court to review and set aside

an order of the National Labor Relations Board is-

sued against it on July 17, 1953 (R. 57). This Court

has jurisdiction of the proceedings pursuant to Sec-

tion 10(f) of the National Labor Relations Act, as

amended (61 Stat. 136, 29 U.S.C, Supp. V, Sec. 151,

et seq.), the alleged unfair labor practices having oc-

curred in the City and County of San Francisco and

in the City of San Leandro, both within the State of

California and within this judicial circuit. The



Board's Decision and Order is reported at 106

N.L.R.B. No. 34.

STATEMENT OF THE CASE.

The National Labor Relations Board has found

that Petitioner has violated Sections 8(a)(1) and

8(a)(5) of the Act in two particulars: one, by uni-

laterally changing working conditions at its San

Leandro plant on October 8, 1952; and two, by fail-

ing to invest a negotiator with requisite authority.

Petitioner is a Delaware corporation, with its prin-

cipal office and place of business at Summit, Illinois.

Petitioner is engaged at several plants located at

various points in the United States in the manufac-

ture of asphalt roofing. The only operation of the

Petitioner of concern here, is its plant in San

Leandro, California, where asphalt roofing, shingles

and rolled material is manufactured.

On August 27, 1952, following a Board-directed

election and based upon its result, the Board issued

its certificate to the Miscellaneous and Woodworkers

Union, Local 2565, affiliated with the Carpenters and

Joiners (hereinafter referred to as the Union), as

the representative for purposes of collective bargain-

ing of Petitioner's employees in a production and

maintenance unit at the San Leandro plant.

Immediately following notice of its certification,

the Union requested a meeting for purposes of nego-

tiation. Such a meeting was held on September 19,

I



1952, in the office of George Bahrs, a San Francisco

attorney whom the Petitioner had designated as its

representative. The Union presented a contract pro-

posal which was discussed in detail. Bahrs told them

that he would present the proposal, together with the

Union's supporting contentions, to the Petitioner

and would offer a counter-proposal at the earliest

opportunity. (R. 38-39.) On October 7, about 20

employees at the plant, were called into one of the

plant offices, where they were told by Dave McKay,

a superintendent from the head office, that as of the

following day, relief periods would be abolished.

Some of the men protested, but McKay told them

that the change would be made and that nothing could

be done about it. The men affected had for some time

in the past been given a 30-minute relief at the end

of each 90-minute working period. During an 8-hour

shift, four such relief periods occurred, and during

the one of his election, an employee might eat his

lunch. During any such period, employees who had

been relieved, might be directed to perform some bit

of maintenance work or to assist in an emergency

situation. Under the new arrangement, breaks were

provided and there was a half-hour lunch period.

(R. 158-60.)

On October 10, the second bargaining meeting oc-

curred, at which Bahrs offered a written counterpro-

posal and told the Union that the Company was pre-

I

pared to sign a contract on those terms. The offer was

not acceptable to the Union and its representatives

told Bahrs to what they objected. Bahrs, in the pres-



ence of Union representatives, then dictated a letter

to the Company, setting forth the Union position

and his evaluation of the situation in terms of a

possible strike. One of the Union negotiators, Ches-

ter Bartalini, said that the Company had better

supply a negotiator with authority to act or the

employees might strike, and asked if Bahrs could not

persuade the Petitioner to invest him with such au-

thority as would permit him to reach agreement on

whatever terms he thought fair. Bahrs answered that

he did not have such wide authority and did not ex-

pect to get it. He told them, however, that he would

make recommendations to the Company in respect to

contract terms.

At this second meeting, Mrs. White, one of the

Union representatives, said that she thought that

the Company had been guilty of a breach of good

conduct in making a change in working conditions

while a contract was in negotiation. Bahrs apologized

for the incident, stated that he had not known of it

before, and asked for further information to refer to

the Company. The subject was discussed at the meet-

ing and Mrs. White said the Union would be satis-

fied if time and a half was paid for meal periods dur-

ing which the employee was required to watch equip-

ment. Bahrs reported her proposal to the Company.

(R. 34, 186-87.)

On October 13, the employees in the unit, repre-

sented by the Union, began a strike which was still in

effect at the time of the hearing. Further meetings



were held on October 29, November 7, and finally, on

January 12, 1953. In the course of them, Bahrs said

that the Petitioner would modify its earlier position

to the extent that it would incorporate provisions to

recognize shop stewards, permit notices of Union

meetings to be posted on plant bulletin boards, and

would agree to forego a non-strike provision, rather

than submit grievances to final arbitration. On Oc-

tober 29, the Union representatives again requested

that the Company be represented by someone with

complete authority to execute a contract containing

terms beyond those theretofore authorized by the

Company.

The Board found that the authority of Petitioner's

representative was limited to the transmittal of pro-

posals to and from the Petitioner, discussion con-

cerning such proposals, and recommendations to the

Petitioner. The Petitioner, said the Board, "did not

give its negotiator sufficient authority to engage in

give-and-take collective bargaining and thereby vio-

lated Section 8(a) (5) of the Act." (R. 58.)

The Board issued its Order on July 17, 1953, di-

recting Petitioner to cease and desist from refusing

to bargain collectively in good faith, and from, in

any other like or related manner, interfering with,

restraining or coercing its employees in their right to

organize, form labor organizations, join Unions, bar-

gain collectively, or otherwise engage in concerted

activities for collective bargaining or other mutual

aid, or refrain from such activities. (R. 59-60.)



Affirmatively, Petitioner was ordered to bargain

collectively in good faith with the Union, '' designat-

ing as representative for purposes of negotiation, one

possessing authority to reach understanding with the

Union and if understanding is reached to embody the

understanding in a signed agreement." (R. 60.)

Petitioner was directed to post a notice stating that

it would bargain collectively with the Union, designat-

ing ^'as our negotiator an individual authorized to

reach an understanding with that organization with

respect to rates of pay, wages, hours of employment,

and other conditions of employment", and stating

that "if an understanding is reached, we will embody

such understanding in a signed agreement * * * We
will not by unilaterally changing working conditions

or by failing sufficiently to empower a negotiator to

meet and deal with the Union, or in any like or

related manner, interfere with, restrain or coerce our

employees in the exercise" of rights guaranteed to

them under the Act.

Following issuance of the Board's Order, Petitioner

filed its request for review with this Court.



AEGUMENT.

I.

THE BOARD'S FINDING OF FACT THAT PETITIONER VIO-
LATED SECTION 8(a)(5) OF THE ACT BY UNILATERALLY
CHANGING WORKING CONDITIONS IS NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE ON THE RECORD CONSIDERED
AS A WHOLE.

The change in one of the plant working conditions

that occurred on October 1, 1952, was of the most

minor significance in the relationship between the

Company and the Union. It was undertaken upon the

initiative of a superintendent, Mr. McKay, and in-

volved a condition that had not previously been con-

sidered by the parties in their discussions or in their

respective written proposals. Bahrs did not know

of the change until Mrs. White called it to his atten-

tion at the meeting of October 10. The record will not

support even an inference that the change was for the

purpose of undermining the Union or interfering with

its standing as exclusive bargaining representative.

Nor can it be inferred that McKay, who was a

stranger to the negotiations, knew or suspected that

the Union would treat it as a subject for collective

bargaining. Bahrs immediately apologized for the

Company's action, attempted to ascertain the facts,

and reported to the Company in detail. (R. 186-87.)

If the change in these conditions had been of any

importance, it is most likely that union representa-

tives would have learned of it immediately and taken

some affirmative action. The fact that they waited

for three or four days, until the meeting of October
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10, and then described it as being only a breach of

good conduct (R. 186) establishes its inconsequential

character. Although the subject was discussed on

October 10, it was not thereafter mentioned by the

Union in any of the negotiation sessions. The pre-

cipitate action of the Union in calling the strike on

October 13, made it impossible for the Company to

revert to the old arrangement.

The Union, itself, attached no real importance to

this question during the negotiations, and the Board,

too, has adopted this approach. The Board does not

consider the incident as evidence of bad faith by Pe-

titioner, nor does the Board make any specific direc-

tion in its proposed Order for a restoration of the

old arrangement. The plain fact is that until the

time of the hearing, none of the parties attached any

significance to this matter.

II.

THE BOARD'S FINDINGS THAT PETITIONER DID NOT GIVE

ITS NEGOTIATOR SUFFICIENT AUTHORITY TO ENGAGE
IN GIVE-AND-TAKE COLLECTIVE BARGAINING, ARE CON-

TRARY TO ITS OWN FINDINGS, ARE UNSUPPORTED BY
COMPETENT FINDINGS, AND ARE AGAINST LAW.

The Board's case is predicated upon Section 8(a)

(5) of the Act (29 U.S.C, Chapter 7, Subchapter II,

158(a)(5)) which provides as follows:

''(a) It shall be an unfair labor practice for

an employer

—



(5) to refuse to bargain collectively with the
representatives of his employees, subject to the
provisions of section 159(a) of this title."

This is modified by Section 8(d) which provided in

part as follows:

"(d) For the purposes of this section, to bar-

gain collectively is the performance of the mu-
tual obligation of the employer and the repre-

sentative of the employees to meet at reason-

able times and confer in good faith with respect

to wages, hours, and other terms and conditions

of employment, or the negotiation of an agree-

ment, or any question arising thereunder, and
the execution of a written contract incorporating

any agreement reached if requested by either

party, but such obligation does not compel either

party to agree to a proposal or require the mak-
ing of a concession * * *" (Emphasis added.)

The process by which the Board concludes that

there has been a violation of the Act in this case is

as follows: First, the Board finds that, although

Petitioner's representative had authority to accept

and to reject proposals and to conclude a contract

with the Union if it did not exceed the authority con-

ferred upon him, his authority was somehow limited

to the transmittal of proposals to and from the Peti-

tioner, discussion concerning such proposals, and

recommendations to the Petitioner. (R. 32, 58, 205-6;

G.C. Ex. No. 7.) From these findings, together with

those of the Trial Examiner developing these matters

in detail, the Board found that the Petitioner did
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not give its negotiator sufficient authority to engage

in give-and-take collective bargaining. (R. 58.) The

lack of such authority, according to the Board, would

constitute a lack of good faith, and the absence of

good faith would place the Petitioner in violation of

Section 8(a)(5) of the Act.

a. The Board's findings are against law in holding that lack of

good faith is established solely on the basis of the representa-

tive's authority.

''In determining whether an employer has bar-

gained in good faith, the Board will examine the

employer's conduct 'as a whole' for a clear indi-

cation of bad faith, and usually will not rely

upon any one factor as conclusive evidence that

the employer did not genuinely try to reach an

agreement." National Labor Relations Board,

Sixteenth Annual Report, p. 203.

In the relatively few cases that have appeared be-

fore the Board where the authority of a representa-

tive was a factor in the determination of good faith,

the Board has consistently followed this rule. It is

well stated in one of the cases cited by the Board in

support of its findings in the instant case (R. 58),

Great Southern Trucking Co. v. National Labor Re-

lations Board, 127 F. 2d 180 (C.A. 4), where the

Court said:

"It is elementary that the National Labor Rela-

tions Act does not compel an employer to seek

out his employees or request their participation

in negotiations for purposes of collective bar-

gaining. N.L.R.B. V. Columbian Enameling and
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stamping Co., 306 U.S. 292. Nor was Southern
under any legal obligation to bargain solely

through its President, Raulerson, or through any
particular officer of the employer-corporation

which the representatives of the Union might
choose. N.L.R.B. v. Hopwood Retinning Co., 98

F. 2d 97 (CCA. 2). Nor is there any duty on
the part of the employer to he represented in the

bargaining negotiations by a person or persons

with competent authority to enter into a bind-

ing agreement ivith the employees (emphasis

added here) ; but the character and powers of

the person designated by the employer as the

negotiating agent is yet a factor which should be

taken into consideration in order to decide

whether the employer's effort to negotiate was
really made in good faith. See N.L.R.B. v. Hop-
wood Retinning Co., supra, and see National

Licorice Co. v. N.L.R.B., 309 U.S. 350, 354,

note 1."

By finding, ''on these facts, * * * that the (Peti-

tioner) did not give its negotiator sufficient author-

ity to engage in give-and-take collective bargaining,

and thereby violated Section 8(a)(5) of the Act"

(R. 58), the Board goes beyond the established case

law and its own rule of long standing. This finding is,

therefore, against law.

The heart of the Board's Order is in the affirmative

provisions wherein Petitioner is directed to designate

''as representative for purposes of negotiation one

possessing authority to reach understanding with the

Union and if an understanding is reached to embody
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the understanding in a signed agreement". (R. 60.)

The latter part of this mandate is of no consequence

in our present discussion—there is nothing in the rec-

ord to support an inference that Petitioner would,

under any circumstances, decline to reduce an agree-

ment to writing and sign it. The fact that Petitioner

submitted as a proposal an entire collective bargain-

ing agreement in writing establishes the contrary fact.

If the Board by its order means to require that the

negotiator be the person who signs the ultimate writ-

ing on behalf of Petitioner, we submit that it exceeds

the power conferred upon it by the Act.

"It is not the individual but the result, and
whether or not there has been collective bargain-

ing within the terms of the act, or at least an

attempt to do so, is the test."

N.L.R.B. V. Hopwood Retinning Co., 98 F. 2d

97.

The principal issue here focuses upon the Board's

requirement that Petitioner's bargaining representa-

tive possess "authority to reach understanding with

the Union * * *" (R. 60.) This directive is not clear

and is subject to one of two possible interpretations:

either the representative must have unrestricted au-

thority—a blank check, in effect—so that Petitioner

would be bound by whatever agreement he might

reach with the Union; or, he must have authority to

conclude an agreement and that it may be within pre-

determined limitations.
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b. The Board cannot require that a representative be given un-
limited authority.

Yery few business enterprises are able to function

except" through an agent who acts within an authority

conferred upon him by a principal. In the case of

a corporation the officers, agents and employees act in

accordance with instructions or limitations imposed

by the Board of Directors. The field of labor rela-

tions is no different, in this respect, than any other

field of corporate activity, and there is nothing in the

Act or in the debates of the Congress to indicate that

special treatment was intended, beyond the general

requirement of good faith. It is true that by law an

employer subject to the Act can no longer bargain

collectively in bad faith, but there is nothing in the

books that says the employer is dealing in bad faith

if he fails to give his bargaining representative a

blank check in negotiating with a union. The Act

does not set up a double standard of behavior in this

respect, with one measure for an employer and a

different measure for a union. The Act imposes the

good faith requirement on both parties, in the same

terms. The cases, at least insofar as they have re-

sulted in consideration of the problem at the judicial

level, recognize that bargaining representatives, like

other agents, live in a world of reality and must per-

form their function under prescribed limitations. As

the Court of Appeals for the Fourth Circuit said in

the Great Southern Trucking Company case, ''Nor

is there any duty on the part of the employer to be

represented in the bargaining negotiations by a per-
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son or persons with competent authority to enter into

a binding agreement with the employees." (127 F. 2d

180, at p. 185.)

At the hearing the General Counsel recognized that

the Board's complaint confined the question of George

Bahrs' authority to the issue of good faith. The Trial

Examiner and the Board, in their findings, have made

it very clear that the only element in the negotiations

which they relate to the Petitioner's good faith is the

scope of his authority. Said the Trial Examiner (R.

41-42) :

'*! have not attempted to set out in any detail

the proposals and counterproposals made at these

meetings. It is clear enough that they did not

develop to a point where it can be said that the

Respondent by the adoption of an inflexible posi-

tion or by a refusal to consider alternatives had

demonstrated a mind 'hermetically sealed' to

the Union's proposals. It is not the theory of the

complaint that the position of the Respondent

taken with respect to any matter of negotiation

was such as to carry with it an indicia of bad-

faith bargaining. It is clear that Bahrs was will-

ing to meet with the Union representatives at rea-

sonable times and to discuss with them matters af-

fecting wages, hours, and working conditions in

the plant."

As far as a careful search of the reported cases

discloses, no Court has indicated that a representa-

tive need be empowered to go further than to make a

tentative agreement subject to approval of his prin-
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cipal. If such agreement exceeds the authority

conferred, it will probably be rejected; if it is within

the authority conferred, it will probably be ap-

proved. But nowhere is there a requirement that au-

thority be unlimited or that any particular under-

standing be reached; the only test is good faith.

This rule, viewed from the other side of the bar-

gaining table, has been recently re-affirmed by the

Court of Appeals for the Second Circuit in N.L.R.B.

V. New Britain Machine Co., decided February 4,

1954. (Reported at 33 L.R.R.M. 2461, enforcing 105

N.L.R.B. No. 90.) In that case the employer argued

that the Union negotiators had accepted a proposal

and that subsequent rejection by the membership was

a repudiation of an existing agreement. In dismissing

the employer's claims the Court said:

^'The Evidence amply supports the Board's find-

ing (1) that the company understood that any

agreement by the union negotiators was to be sub-

ject to approval by the union membership, and

(2) that if the union negotiators said they would

accept the company's proposal to supply limited

wage data, that proposal was rejected the next

day by the union membership. Such restriction

on the authority of negotiators is valid, unless

the evidence shows, as it does not here, that the

bargaining was in had faith/' (Emphasis added.)

The Great Southern Trucking case is cited as au-

thority for the Court's statement. Measured by this

test, Bahrs' authority was more than adequate. His

cross-examination developed it as follows;
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UlThe Witness. There is one thing I want to

add to the statement that I made, and that is that

in my dealings with the union I wanted to be par-

ticularly careful not to mislead the union in

the extent of the authority that I had as to

negotiating changes in the agreement because of

my discussions with the company, and the in-

formation the company had given to me as far as

it was willing to go on the various clauses in the

contract. The company had indicated to me, gen-

erally speaking, as the negotiations went along,

how far it was prepared to go. So I say I wish

to make it plain that I felt I had no authority to

go beyond that without first taking the matter

up with the company.

Further Cross-examination.

Q. (by Mr. Berke). In other words, you were

circumscribed within the limitations of what the

company had indicated to you it was willing to

do, and you couldn't go beyond those limita-

tions ?

A. Without first referring the matter to the

company and getting their approval, that is cor-

rect." (R. 205-6.)

c. If the Board means to order the representative to make
agreement subject to rejection by the employer it exceeds

the power conferred upon it by the Act, because this cannot

be a requirement of good faith bargaining.

Without exception, every case relied upon by the

Board as authority for the Order issued in this

case involved other facts from which the Board might

find a refusal to bargain in good faith other than

the mere failure to clothe its negotiator with power
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to conclude a contract without referring back to his

principals. Many of the cases involve dilatory nego-

tiations, delaying tactics, and discussion of the union's

proposals or demands, but no substantial counter-

proposal which might serve as the basis for a con-

tract. Many of the cases also involve other acts of

discrimination or interference. Some of the cases in-

volve an adamant insistence upon conditions to which

the union was not obliged to accede before the em-

ployer would discuss anything further. They there-

fore are not authority in support of the Order issued

by the Board.

The Board has apparently evolved a theory that col-

lective bargaining requires the appointment of an

agent or negotiator who is empowered to arrive at a

tentative agreement subject to repudiation or rati-

fication by his principal. There is a clear implica-

tion of this objective in several Board decisions, none

of which have been reviewed judicially on this issue.

In the case at bar, for example, the Board finds that

Bahrs did not have ''sufficient authority to engage in

give-and-take collective bargaining". (R. 58.) This

implies that Bahrs, to meet the Board's standard,

must have made tentative concessions subject to ap-

proval of his principal. The Board has indicated that

this would be a requirement of ''give-and-take" bar-

gaining in Matter of Capital Transit Co., 106 N.L.

R.B. No. 29, 32 L.R.R.M. 1415, decided July 15, 1933.

There the Board said

:

"We agree with the Trial Examiner that the

Respondent did not refuse to bargain in good
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faith with the charging Union, Local No. 2,

Office Employees International Union, AFL. It

is clear from the record that the Respondent's

bargaining representative, T. Gr. Butler, had suffi-

cient authority from the Respondent to make,

upon his own initiative, agreements with the

Union, and to tentatively accept commitments,

both of which would have a strong likelihood of

being finally accepted by the Respondent. In

view of the extensive authority to partake in give-

and-take bargaining which the Respondent ac-

corded its negotiator, and because we find no in-

dication otherwise of a lack of good faith on the

part of the Respondent, we will dismiss the com-

plaint.
'

'

Bahrs could easily have gone through the motions

of such dealing in this case, and with the limited his-

tory of negotiation presented it would probably be

impossible to prove the subterfuge. But Bahrs would

not indulge in deception. His testimony demonstrates

the candor with which he negotiated with the Union.

''Q. Did the union representatives indicate

that all or any of these counter-proposals that

you made were acceptable to the union ?

A. (Mr. Bahrs). Well, they just said, all they

said was that the proposal of the Company was

not acceptable.

Q. Was there any further discussion at that

time of the other provisions of the union's pro-

posal or of the Company's original counter-pro-

posal, such as the union shop, or working hours,

or wages, seniority?
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A. (Mr. Bahrs). Yes. I told the union repre-

sentatives that I had informed the Company that

the union wanted the union shop provision in this

agreement that they had in all their contracts in

this area. I told the union representatives that

the Company had said there was no change in

their position, that they did not agree to the

union shop." (R. 181-82.)

"Q. Will you relate the discussion that took

place at the meeting on November 7 in your
office between yourself and the representatives of

the union?

A. (Mr. Bahrs). Well, I don't know that there

was anything specifically discussed, other than a

review of the position of the parties. I believe

that I informed the union representatives that I

had been in constant touch with the Company
and that they had refused to give me authority

to make any concessions any further than had al-

ready been given." (R. 184.)
* * 4t * * * *

''Q. (by Mr. Berke). As I understood you at

one point on your direct examination, Mr. Bahrs,

you stated to Mr. Cameron that you didn't think

the company was going to authorize you to change

its position. This was at a meeting in your office

on November 7, is that correct?

A. (Mr. Bahrs). That was about the time that

the company was

Q. being asked to show cause, yes.

A. (Mr. Bahrs). I don't think it was at the

meeting in my office on November 7. I had a tele-

phone conversation with Mr. Cameron in which I



20

told him that I would be unable to attend the

meeting before the Executive Board of the Union,

and wanted to be sure that he understood that no

personal discourtesy was intended. Included in

the conversation I did mention to him that I

didn't think that the company would authorize

me to change the bargaining position that had

already been taken to a sufficient degree that a

proposal acceptable to the Union would evolve."

(R. 200-01.)

Which rule would be the better: the one which ap-

proves and encourages a frank and honest relation-

ship like this? Or a rule which would invite trickery

and deceit to conceal an unwillingness to meet a stat-

utory responsibility? The answer is too plain to

justify comment.

d. If the Board means that petitioner's representative must

have authority to conclude an agreement within the limits of

his authority, its Order is contrary to its findings, is without

support of competent findings, and is against law.

In order to understand the significance of the

Board's Order it is necessary to review briefly the

findings as amplified by undisputed portions of the

record.

1. Bahrs received the original proposal from the

Union, which was discussed in detail. He told the

Union committee that he would present it to Peti-

tioner, with the Union's supporting contentions, and

would submit a counterproposal. (R. 39^ 176-77.)
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2. At the second bargaining session Bahrs offered

a written counterproposal and told the Union that

Petitioner was prepared to sign such an agreement.

(R. 40, 177-79.)

3. The counterproposal was discussed and the

Union's position, together with Bahrs' recommenda-

tions, was reported to Company officials. (R. 40-41,

126-27.)

4. Bahrs had specific authority from the Company
and would not mislead the Union as to its extent. He
would not go beyond the limits of the authority with-

out first taking the matter up with the Company. (R.

205-6.)

5. Despite the fact that the Union called a strike

within three days after the second bargaining session,

the Company went right on negotiating with the

Union and modified its position on several points:

it agreed to a specific number of shop stewards, it

agreed to a bulletin board, and it offered to eliminate

a ''no strike" clause if the Union would accept the

Company's grievance procedure. (R. 41, 180-81.)

6. Changes were made by the Company after com-

munication from Bahrs, indicating that as a negoti-

ator he was actually affecting the proposals made by

Petitioner. (R. 206.)

From this it is apparent that Bahrs actually had

authority to present proposals, to discuss proposals,

to accept or reject proposals, and to negotiate and

conclude an agreement. The only ground for com-
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plaint hj the Board or by the Union is that Bahrs'

authority was subject to limitations in matters where

the Union's basic position went beyond anything there-

tofore authorized by the Company and therefore re-

quired Company approval. As far as the actual bar-

gaining situation was concerned, Bahrs was at the

time in compliance with the Board's proposed di-

rective that Petitioner designate a representative with

authority to reach understanding with the Union.

The record therefore leaves the Order without the

support of any competent findings. As we have al-

ready pointed out, the rule established by both ad-

ministrative and judicial decision is that the repre-

sentative must have only the authority to make ten-

tative agreement subject to approval of the principal.

In this case, Bahrs' authority went further, for he

actually could have concluded the agreement him-

self if it was within the scope of that authority, and

no reference to the principal would have been neces-

sary.

The Board itself has found that Petitioner did not

adopt an inflexible position, nor did it refuse to con-

sider alternatives. Petitioner's position, as to any

matter of negotiation, was not such as to carry with

it an indicia of bad-faith bargaining. (R. 41-42.) The

Board has thereby eliminated all of the common cir-

cumstances attendant upon a finding of bargaining in

bad faith—dilatory tactics, repudiation, refusal to

meet, and the like—and gone beyond its own well-

established rule that requires the presence of other
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factors before the question of a representative's au-

thority can be considered as evidence of lack of good

faith. Besides, as pointed out above, the record shows

that Petitioner did vest adequate authority in its rep-

resentative.

CONCLUSION.

The precipitate action taken by the Union through-

out its entire bargaining relationship with Petitioner

would indicate that the Union, not the Company, was

lacking in good faith. Experienced Union representa-

tives know that an employer spokesman must go back

to his principal continually during the course of nego-

tiations, even as the Union negotiators must do. In

this case the Union was badgering the Respondent

over a non-existent issue, attempting to build a record

upon which Board processes might be invoked to lend

it additional leverage. In essence the Union was in-

sisting that the employer designate as its representa-

tive someone who would have unlimited authority to

settle and sign an agreement without prior approval

of Respondent. The Union's attitude is typified by

the following testimony of Mr. Bahrs (R. 129) :

''The Witness. I would like to supplement my
statement as to the October 29 meeting. In a dis-

cussion with Mr. Henry Todd at that time I be-

lieve Mr. Henry Todd said that the company was

not engaged in collective bargaining because they

had not clothed me with the authority to sign a

contract without consulting anyone.
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At that time I told Mr. Henry Todd that no

one had ever given me authority, a blank check

to sign any kind of a contract without referring

it to the principals for approval, and that the

union representatives didn't have that authority

either.''

In this case the Board is asking this Court to place

Petitioner in an impossible dilemma for which there

is no basis in law. Either, on the one hand, the Com-

pany would be required to give a blank check author-

ity to its spokesman, whoever he might be, without

any power of review or correction over the man's de-

cisions, whether they be of judgment or otherwise.

This would be a completely unreasonable position for

this—or any other—employer^ and would be a conse-

quence of administrative legislation far beyond any-

thing intended when the Act was drawn. Moreover,

it should be pointed out, that the Act does not con-

template a double standard on the subject of good

faith bargaining. If this is to be the rule for employ-

ers it will likewise have to be the rule for unions, and

we submit that unions want such a rule no more than

do employers.

Or, on the other hand, if Petitioner designated a

representative whose authority was subject to limi-

tations—as was George Bahrs'—the representative

would always speak from the shadow of a contempt

proceeding. To place anybody in this position is un-

fair and unwarranted by law.
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In other cases where a similar problem has existed

the representative's authority has been only one of

several factors involved, and he could steer a safe

course by avoiding the pitfalls already marked for

him by the Board, such as unwarranted delay, repu-

diation of positions taken, or insistence on untenable

contract provisions. Here he would have no such ad-

vantage; the authority creating his agency might be

used by the Board as a foundation for a rule to show

cause. Such a situation cannot lead to the collective

bargaining that the Act was intended to promote.

Our views have been succinctly stated by a writer

in the Harvard Law Review, "with whose comments we

respectfully urge that this Court set aside the Board's

Order herein.

''Except in flagrant cases, it is usually quite

difficult to determine whether an employer has

been bargaining in good faith or only going

through the motions. It would seem that the

Board should continue to follow the approach

generally adopted in the past of issuing a cease

and desist order only when the course of the ne-

gotiations and other manifestations of the em-

ployer's attitude toward reaching an agreement

show rather clearly that there has been a refusal

to bargain. To allow the unions or management

to run to the Board with a substantial chance of

success whenever one does not accede to de-

mands of the other would destroy the very bar-

gaining which the Act was designed to protect.

Labor and management should try to solve their

differences by themselves, and the Board should
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intervene only when one or the other attempts to

make unfair use of superior bargaining power."

61 Harvard Law Review, 1232 (1948).

Dated, March 5, 1954.

Respectfully submitted,

Roth & Bahrs,

St. Sure and Moore,

By George 0. Bahrs,

Edward H. Moore,

Attorneys for Petitioner.

(Appendix Follows.)



Appendix

The relevant portions of the National Labor Rela-

tions Act, as amended (61 Stat. 136, 29 U.S.C., Supp.

V, Sec. 151 et seq.) are as follows:

Section 8 (a). It shall be an unfair labor practice

for an employer*******
(5) to refuse to bargain collectively with the

representatives of his employees, subject to the

provisions of section 159 (a) of this title.*******
Section 8 (d). For the purposes of this section,

to bargain collectvely is the performance of the

mutual obligation of the employer and the repre-

sentative of the employees to meet at reasonable

times and confer in good faith with respect to

wages, hours, and other terms and conditions of

employment, or the negotiation of an agreement,

or any question arising thereunder, and the execu-

tion of a written contract incorporating any

agreement reached if requested by either party,

but such obligation does not compel either party

to agree to a proposal or require the making of a

concession. * * ********
Section 10 (f). Any person aggrieved by a final

order of the Board granting or denying in whole

or in part the relief sought may obtain a review

of such order in any circuit court of appeals of

the United States in the circuit wherein the unfair

labor practice in question was alleged to have

been engaged in or wherein such person resides
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or transacts business, or in the United States

Court of Appeals for the District of Columbia, by
filing in such court a written petition praying

that the order of the Board be modified or set

aside. A copy of such petition shall be forth-

with served upon the Board, and thereupon the

aggrieved party shall file in the court a transcript

of the entire record in the proceeding, certified

by the Board, including the pleading and testi-

mony upon which the order complained of was

entered, and the findings and order of the Board.

Upon such filing, the court shall proceed in the

same manner as in the case of an application by

the Board imder subsection (e), and shall have

the same exclusive jurisdiction to grant to the

Board such temporary relief or restraining order

as it deems just and proper, and in like manner
to make and enter a decree enforcing, modifying,

and enforcing as so modified, or setting aside in

whole or in part the order of the Board ; the find-

ings of the Board with respect to questions of fact

if supported by substantial evidence on the record

considered as a whole shall in like manner be con-

clusive.


